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DETAILED ACTION 

Drawings 

The drawings are objected to under 37 CFR 1 .83(a). The drawings must show 
every feature of the invention specified in the claims. 

It is noted that the drawings provided by applicant do not support the claimed 
subject matter. Applicant claims an interior cavity that is closed toward the front by an 
anterior wall. NONE of the drawings, in any way, show a closed front. Fig. 5, at most 
shows the frontal side, but has an opening 13. Additionally, it appears that applicant, as 
it is unsupported by the specification, is claiming that the two side walls are of different 
widths. This is because applicant claims a transverse axis and then claims that the 
height varies along this axis. 

No new matter should be entered. 

Corrected drawing sheets in compliance with 37 CFR 1.121(d) are required in 
reply to the Office action to avoid abandonment of the application. Any amended 
replacement drawing sheet should include all of the figures appearing on the immediate 
prior version of the sheet, even if only one figure is being amended. The figure or figure 
number of an amended drawing should not be labeled as "amended." If a drawing figure 
is to be canceled, the appropriate figure must be removed from the replacement sheet, 
and where necessary, the remaining figures must be renumbered and appropriate 
changes made to the brief description of the several views of the drawings for 
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consistency. Additional replacement sheets may be necessary to show the renumbering 
of the remaining figures. Each drawing sheet submitted after the filing date of an 
application must be labeled in the top margin as either "Replacement Sheet" or "New 
Sheet" pursuant to 37 CFR 1.121(d). If the changes are not accepted by the examiner, 
the applicant will be notified and informed of any required corrective action in the next 
Office action. The objection to the drawings will not be held in abeyance. 

Claim Rejections - 35 USC §112 
The following is a quotation of the first paragraph of 35 U.S.C. 112: 

The specification shall contain a written description of the invention, and of the manner and process of 
making and using it, in such full, clear, concise, and exact terms as to enable any person skilled in the 
art to which it pertains, or with which it is most nearly connected, to make and use the same and shall 
set forth the best mode contemplated by the inventor of carrying out his invention. 

Claims 14 and 27 are rejected under 35 U.S.C. 112, first paragraph, as based on 
a disclosure which is not enabling. A varying height along the transverse axis and an 
interior cavity closed toward the front anterior wall is critical or essential to the practice 
of the invention, but not included in the claim(s) is not enabled by the disclosure. See In 
re Mayhew, 527 F.2d 1229, 188 USPQ 356 (CCPA 1976). 

See also comments above as noted in the drawing rejection. 

It is noted that applicant's specification does not appear to teach a closed front 
end. Nowhere in the drawings is a closed front shown, as mentioned above. Further it is 
noted that applicant now directs the implant to having a longitudinal and transverse axis. 
The longitudinal axis is generally construed as the portion along the longer body length 
of the device, and the transverse is perpendicular to this arrangement. In light of this, a 
height that varies along the transverse axis is being construed as the actual height 
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between the lateral walls. Basically, if true, 
other; this is not shown in the drawings. 
Appropriate action is required. 
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one lateral wall would be shorter than the 



Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in section 102 of this 
title, if the differences between the subject matter sought to be patented and the prior art are such that the subject matter as a 
whole would have been obvious at the time the invention was made to a person having ordinary skill in the art to which said 
subject matter pertains. Patentability shall not be negatived by the manner in which the invention was made. 

Claims 14-19, 21-23 and 26-27 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Jackson (Reference Pub. No.: 2002/0068976 A1) in view of Zdeblick 
etal. (US Patent 5,782,919). 

Jackson discloses an intervertebral implant (1) comprising a solid biocompatible 
material implant body (5) having a tubular general structure delimited by an upper wall 
(15) and a lower wall (16), two opposite lateral walls (see Figure 1 below) that are plane 
and slightly divergent toward the front, and a posterior wall (17) with a threaded axial 
hole (50), with a single interior cavity (see Figure 1 below; paragraph 0036) providing 
communication between orifices provided in the upper wall (15) and the lower wall (16), 
wherein: the upper (15) and lower (16) wall each comprise a respective single large 
upper or lower orifice (45, 46), an interchangeable compression plug (6, 7, 8, 9; 
paragraph 0034); the interior cavity is closed toward the front by an anterior wall (see 
Figure 1 below), the width of the implant (1) defined by the lateral walls is less than its 
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height defined by the upper and lower wall. It is noted that Jackson's implant could also 
be cylindrical in shape (paragraph 0011), therefore allowing the width of the implant to 
be less than its height. Because of the upper and lower orifice, the interior cavity is open 
over the whole of its width between the lateral walls and over the whole of its length 
between the posterior and anterior wall (see Figure 1 below). 

The interchangeable compression plug (6, 7, 8, 9) comprises a conical interior 
end portion (see Figure 1 below). The interchangeable compression plug (6, 7, 8, 9) and 
the threaded axial hole (50) that receives it have a diameter substantially equal to the 
width of the interior cavity in the vicinity of the posterior wall (see Figure 1 below). The 
interchangeable compression plug (6, 7, 8, 9) has a length such that, at the end of 
screwing it into the threaded axial hole (50) that receives it, its interior end portion 
penetrates the interior cavity to a distance of at least one quarter of the length of said 
interior cavity (paragraph 0041-0043). The implant (1) has at least two interchangeable 
compression plugs (6, 7, 8, 9; paragraph 0034) having different lengths (paragraph 
0041 ). The anterior wall includes an eccentric threaded hole of smaller diameter 
(paragraph 0038). The upper and lower larger wall include annular toothed anti- 
expulsion ribs (paragraph 0037). The interchangeable compression plug is made of 
titanium (paragraph 0011). The upper (15) and lower wall (16) are each of conical 
general shape and the upper and lower orifice are each bordered at their anterior and 
posterior ends by a flat perpendicular to the lateral walls (see Figure 1 below). 

It is noted that Jackson's invention is used between a pair of adjacent vertebrae 
in order to provide stabilization between the vertebrae that has been destabilized due to 
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injury. Also, the "expandible member" disclosed by Jackson is capable of compressing 
the implant into the vertebrae and therefore stabilizing the vertebrae. It is further noted 
that Jackson discloses that in some circumstances different members of windows may 
be provided in the upper and lower walls. Therefore, Jackson's implant could have a 
single orifice instead of two smaller orifices. 




Jackson discloses the claimed invention except for the upper and lower wall 
being convex and with a solid front that diverges. Zdeblick et al. disclose an 
intervertebral device that is convex in shape (see Fig. 2), and has a solid front wall (17, 
Fig. 10). The design helps to promote insertion and bone growth. See also Col. 5, lines 
15-40). 
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The combination of Jackson and Zdeblick et al. disclose the claimed invention 
except for specifically the frontal, closed end diverging. It would have been obvious to 
one having ordinary skill in the art at the time the invention was made have the frontal 
end as the preferred end for divergence, since it has been held that a mere reversal of 
the essential working parts of a device involves only routine skill in the art, and is an 
obvious modification of design choice. In re Einstein, 8 USPQ 167. 

It would have been obvious to one having ordinary skill in the art at the time the 
invention was made to construct the device of Jackson having at least the upper and 
lower wall being convex and with a solid front that diverges in view of Zdeblick et al. to 
better install the implant in use. 

Claims 24 and 25 rejected under 35 U.S.C. 103(a) as being unpatentable over 
Jackson (Reference Pub. No.: 2002/0068976 A1) in view of Zdeblick et al. '919 and 
further in view of Brantigan (Reference U.S. Patent "5,425,772"). 

The combination of Jackson and Zdeblick et al. disclose the claimed invention 
except for the implant body made of a PEEK type polymer and the implant comprising 
titanium marker in the implant body away from the interchangeable compression plug. 
Brantigan teaches to provide an implant made of a PEEK type polymer (col. 3, lines 47- 
57) in order to reduce the affects of the compression and for promoting better bone 
fusion. Brantigan further teaches to provide the titanium markers in the implant body in 
order to visualization of postoperative bone healing. It would have been obvious to one 
skilled in the art at the time the invention was made to construct the device of the 



Application/Control Number: 10/539,160 Page 8 

Art Unit: 3733 

combination of Jackson and Zdeblick et al., having the implant body made of a PEEK 
type polymer and having titanium marker, in view of Brantigan, in order to reduce the 
affects of the compression, promote bone growth and for visualization of postoperative 
bone healing. 

Response to Arguments 

Applicant's arguments filed 8/20/2007 have been fully considered but are 
considered moot in view of the new grounds of rejection. 

Conclusion 

The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to JAMES L. SWIGER whose telephone number is 
(571 )272-5557. The examiner can normally be reached on Monday through Friday, 
9:00am to 5:30pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Eduardo Robert can be reached on 571-272-4719. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/JAMES L SWIGER/ 
Examiner, Art Unit 3733 

/Eduardo C. Robert/ 

Supervisory Patent Examiner, Art Unit 3733 



